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Dear Editor,  

Please consider the following timeline: 

23 June 2016 – A non-binding Same-Sex Marriage Referendum fails to represent 

public opinion surrounding civil unions and SSM with 46.8% voter turnout.1 

5 May 2017 – The Supreme Court of Bermuda declares same-sex couples entitled to 

be married under the Marriage Act (W Godwin et al v Registrar General).2 

13 December 2017 - The Domestic Partnership Act 2017 passes in the Senate (8 - 3) 

with legislation to ban same-sex marriage (SSM) replacing it with domestic 

partnership. 

29 January 2018 – Labour MP Chris Bryant brings an adjournment debate to the 

UK’s House of Commons prompting a response from Sir Alan Duncan (Minister of 

State at the Foreign Office). He states that while a disappointing situation for the 

British Overseas Territory, the Island remains freely self-governing.3 

7 February 2018 – Governor John Rankin announces, ‘After careful consideration in 

line with my responsibilities under the Constitution, I have today given assent to the 

Domestic Partnership Act 2017’.4 

 

The origin of these events can be traced back to a 2013 amendment in the 

Human Rights Act 1981 which introduced the concept: ‘sexual orientation’.5 Justice 

Charles-Etta Simmons would interpret this amendment in May 2017 declaring ‘same-

sex couples are entitled to be married under the Marriage Act 1944’. 6  It was a 

momentous occasion for Bermuda’s LGBTQ community. The ratio decidendi 

examines the definition of marriage, discrimination based on sexual orientation, and 
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refers to common law as by definition, judge made law. As such it is a creature of 

change.7 But not all courts in common law jurisdictions have taken a similar position. 

 
Let us cross the pond to Belfast: In August 2017, two same-sex couples 

brought a request for Judicial Review before an Irish High Court to be ‘married’ 

rather than ‘civil partners’, thus requesting an end to the ban on same-sex marriages.8 

They challenged Article 6 of the Marriage (NI) Order 2003 that prohibits marriage ‘if 

both parties are of the same sex’. This is similar wording, but not identical, to 

Bermuda where a marriage is to be void on the grounds ‘that the parties are not 

respectively male and female’.9 The Belfast case was selected for comparison namely 

because: Historically, Ireland has a socially conservative position on same-sex 

marriage similar to Bermuda’s; the autonomy of the Northern Ireland Assembly 

resembles this Island’s British Overseas Territory status; and O’Hara J’s reference to 

binding European Court of Human Rights (ECtHR) case law. 

 

The judgment states, ‘that on the basis of case law [from the ECtHR] which is 

summarised above I am driven to conclude that the Convention rights of the 

applicants have not been violated. It is not the role of a judge to decide on social 

policy’.10 O’Hara J also made a point to recognize the developing global awareness of 

same-sex marriage, even though the courts in Strasbourg have not yet given a 

favourable judgment; the appeal was subsequently dismissed. The contrasting 

judgments illustrate there is no clear-cut path to establishing equal SSM rights. 

 
The Chambers representing the appellants of W Godwin et al are preparing to 

challenge the validity of the Domestic Partnership Act 2018 in accordance to the 

constitution and possibly appeal the Privy Council. 11  Recent global headlines 

lambasting the Island’s recent revocation of SSM12 have only energised them further. 
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Bermuda’s Governor, John Rankin withheld Royal Assent to the Domestic 

Partnership Act 2018 for an unprecedented two months while seeking legal advice.13 

Speculation arose around whether Her Majesty’s Government would intervene with 

Bermuda’s right to self-governance following the reversal of a Supreme Court Ruling 

that legalised same-sex marriage. I believe Chris Bryant MP (Rhonnda) erred in 

stating ‘the Governor is entirely within his rights to delay a final decision or, if he 

chooses, to refuse Royal Assent, as the Bermudian constitution states at section 35’.14 

The Conservative’s response was one of caution; it condoned Bermuda’s actions, but 

could not settle with Bryant’s demands sighting Bermuda’s internal autonomy. While 

the MP’s passionate statement regarding the rights of the LGBTQ community in 

Bermuda was well informed, as a Bermudian observing the commentary, the sense 

was one of lost hope and disenfranchisement. 

 

Contrary to Bryant’s comments, Bermuda retains the right to self-governance; 

therefore, legislation affirming equal rights for a minority community may come at 

snail’s pace under conservative leadership. I believe it will take another generation for 

a shift in the antiquated sentiment and law reform. Conflicting with the opinion of 

O’Hara J, Justice Simmons quoted McCardie J: ‘the common law does not remain 

static. Its very essence is that it is able to grow to meet the expanding needs of 

society’.15  

 

Bermuda is known for its pink beaches, turquoise waters, and rainbow hued 

homes; the irony is equally charming. 

 

Respectfully, 

Izabella Arnold 

GDL Student 

City, University of London 
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